DOI: 10.7256/1811-9018.2016.3.15057

IIpu uuTHpOBaHUM ATOMH CTAaThH CHOCKA Ha doi o0s13aTeNbHA

] CVAEBHAS BMACTb

| &

Bapsbiwes E.O. ]

OEJ10 «®dYPMAH NMPOTUB I)KOPOAKUN»
N Ero BJIMSHUE HA PASBUTUE UHCTUTYTA
CMEPTHOMW KA3HU B CLUA

Annomauusn: Ilpeomemom ucciedosanus AGNAEMCs pacCMOmperue npasogulx acnekmog oen «Lypman npomus

Ihicopooicuuy, «I peze npomue Jpicoposicuuy u Opyeux 3HAYUMbIX KelCO8, NOGAUSGUAUX HA PA3GUMUE UHCIUNTYIA CMEPN-
noti kasnu ¢ Coedunennvix LLImamax Amepuxu 6o smopoti nonogune XX 6. Asmop noopobno paccmampusaem gabyny oena
«Dypman npomue /[pcopodicuity, OCMAanaIuBaemcs Ha COYUAIbHbIX U NPABOBLIX NPEONOCHLIKAX 66€0eHUsL MOPAMOPUSL HA
emepmuyio kazub 6 1972 2. u e2o ommenni 6 1976 2. Ocoboe énumarnue yoeasiemcst anaiuzy nozuyui cyoei Bepxosrnoeo Cyoa
CIIA u nocmegypmanosckum menoenyusm. I nagrvlmu Memooamu uccied08anus 8bICIynaom hopMaibHO-I0PpUOULECKULl
u cpasHumenvHo-npagogou. Paboma ocrogvigaemces na ananuze Kuouegvlx oen Bepxosrnoeo Cyoa CLIA. 3nauumenvroe
GHUMAHUE YOETISLeMCsL PACCMOMPEHUIO IGOTIOYUU BONPOCA C NOMOUBIO UCTIOPUYECKO20 Memo0d. OCHOBHBIMU 8bIB0OUMU
APOBEOEHH020 UCCIEO0BAHUSL AGISIIOMCSL CIEOYIOUUE NOLONCEHUsL: 1) 6edeHue 8PeMEeHH020 MOPAMOPUs HA CMEPIHYIO
kasub 6 CLLIA — Heobxooumbiti sman npagou 38ooyul; 2) naysa ovlia HeodXoouma 0is pehopMUpOBaAHUs Y2OI08HO-
nPoOYeccyanbHO20 3aKOHO0AMENbCMEA, PEULEHUsI OCIPBIX COYUATLHO-IOPUOULECKUX NPOOIEM, MAK UL UHAYE CEA3AHHBIX
co cmepmuoil kazuwio. Hogusna uccie0osanus 3akaouaemcsi 8 MoMm, Ymo 8 pocCUliCKoU 1umepamype panee KOMNIAEKCHO
He U3Y4aiicst BONPOC 86€0eHUsL U NOCLEOYIOWell OMMeHbL MOpamopusi Ha cmepmuyio kasuob 6 CILIIA. Aemop 3axaouaem,

umo 6 6y0yujem Mano8eposImHa NOCMAHOB8KA GONPOCA 0 KOHCmumyyuonHocmu cmepmuotl kasuu ¢ CLLIA, nockonvky 60
emopoti nonosune XX 6. OblLia HameweHa MeHOeHYUs: COBEPUUEHCIBOBAHUSL NPABOBOTL NPOYEOYPbL.

Knrouesvie cnosa: @ypman npomus Joicoposicuu, lpasuno Mupanowi, Tlonpasku k Koncmumyyuu, Koncmumyyus
CIIA, Bepxosuvui Cyo CLLIA, Mopamopuii, I[Ipucosop, Cmepmnas xka3zuv, Coedunennvie [lImamor Amepuxu, I peee
npomug [copoacuu.

Abstract: The subject of this research is a review of the legal aspects of cases of «Furman v. Georgiay, «Gregg v.

Georgia» and other significant cases having influenced the development of the institution of the death penalty in the
United States of America in the second half of the XX century. The author elaborates the history of the case of «Furman

v. Georgiay, discusses social and legal prerequisites for the imposition of a moratorium on the death penalty in 1972
and its abolition in 1976. A special attention is paid to the analysis of positions of judges of the Supreme Court of the
United States and post-Furman trends. The main methods of the research are formal-legal and comparative-legal. The
work is based on the analysis of the key cases of the Supreme Court of the United States. Significant emphasis is given

to consideration of the evolution of the issue by using the historical method. The main conclusions of the research are
the following: 1) the introduction of a temporary moratorium on the death penalty in the USA was a necessary stage
in the legal evolution; 2) the pause was necessary for the reforming of criminal procedure legislation, solving urgent
socio-legal problems connected with the death penalty. The novelty of this research consists of the fact that previ-
ously in Russian literature the issue of imposition and subsequent abolition of the moratorium on the death penalty
in the United States has not been studied comprehensively. The author concludes that it is unlikely that in the future
the question of the constitutionality of the death penalty in the US will come under the question, as there is a trend of
improvement of legal procedure was set in the second half of the XX" century.

Keywords: Furman v. Georgia, Miranda warning, Amendments to Constitution, U. S. Constitution, U. S. Supreme
Court, Moratorium, Verdict, Death penalty, The United State of America, Gregg v. Georgia.

oenuHeHHbie lItater AMepuku — ongHo u3  CIIA nmeet ri1y0oKue KyIbTYPHBIC U COLUOIOT MICCKHE
HEMHOTHX IOCYyAapCTB, MPUMEHSIOUIUX B Ha-  OCHOBAaHMS, CBSI3AHHBIE C XOJI0M AMEPUKAHCKOW UCTOPHUH,
CTosilllee BpeMsi CMEPTHYIO Ka3Hb B KauecTBE  aTakike 0COOCHHOCTSIMHU MPaBOBOM cucTembl. Kak nHora
BBICIIICH MEPHI yTOJIOBHOT0 Haka3aHus. CMepTHas Ka3HbB  CIIPABEIJIMBO OTMEUYAIOT, «MasiK IEMOKpATUH, XpaHHU-
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TEJIh BCEMUPHBIX IIPaB U CBOOO] JIFOJIEH CAHKIIMOHUPYET
JIUIICHNE )KU3HM B IIPE/IENIaX CBOUX IPAHHUII, B TO BPEMs
KaK MHOTHE CTPaHBI YK€ JaBHO OTKa3allUCh OT ATOU
npaktukm» [31, c. 16]. B CeBepHoii AMepuke uctopus
CMEPTHOIl Ka3HM HACUMUTHIBACT YETHIPE CTOJIETHS: OHA
CYILIECTBYET C MOMEHTA OCHOBaHHS aHIJIO-CAKCOHCKHUX
konouwmit [20, ¢. 12]. UMeeTcs moCTaTOYHO OCHOBAHHUI
T10J1araTh, YTO COBPEMEHHOE COCTOSIHUE CMEPTHON Ka3HU
copmupoBaHo sesioM «Pypman npoTus JzKopaKum»
(1972 r.) [4]. PerienuieM 1o 1aHHOMY JIeNTy Ha BCel Teppu-
topun CIIIA ObLT yCTaHOBIIEH MOPATOPHIT HA CMEPTHY IO
Ka3Hb, MPOMJIMUBIINHICI, OAHAKO, BCETO YETHIPE roja.
Heno @ypmana sBIsIETCS KJIFOUEBBIM B IPABOBOW UCTO-
puu cmeptHoH ka3Hu B CIIIA, koTOpy!0 B CBSI3U € 3TUM
MIPUHSTO JICTUTH Ha JIBa IEpHoja: «10(ypMaHOBCKas» U
«11ocT(ypMaHOBCKas IPBI.

Yuabsam 'enpu ®@ypman, Manoo0ecreuyeHHbIN U
HEOZIHOKPATHO CyJUMBIN 32 HE3HAUNTEIIbHBIC [TPABOHA-
pymenus adppoamepukanern, yrpoM 11 aBrycra 1967 T.
MIPOHUK B J1IoM B ropoae CaBanua (okpyr Yarem, mrar
JLxopmxus) ¢ 1enpio orpadnenus. @ypman Obl BO-
OpYKEH MHUCTOJIETOM, M3 KOTOPOTO BIOCIJIEICTBUU OBII
youTt xo3stuHa goma. Cpasy nocie copesHHoro ypman
CKPBIJICS, O/THAKO OBLT BCKOPE 3a/1epkKaH B cBoeM jiome. Ha
Jonpoce Yunbsad OypmaH Npu3HAICS, YTO XO35IMH 1oMa
OOHapy>KMJI €ro Ha KyXHE W TOMbITajcs 00e3BpennTh,
no3ToMy @ypMaH BBICTPENIUI U 3aT€M MOKUHYJI MECTO
npectymieHus. OnHako no3aHee, BO BpeMs CyIeOHOro
pasbuparenscTBa, Yuibsim Oypman yTBepKIai, 4To He
Hamepesancsa yousams Xo3AuUHa 0oMa u Ymo evlcmpen ovil
yucmou cryyaunocmoio. Ilo cnopam @ypmana, yCiblilas
I1ary 3a IBEPBIO, OH MOMBITAJICS CKPBITHCS, HO CIIOTKHYJI-
Cs1 0 IPOBOJ] HA TIONIY, U UMEHHO B 3TOT MOMEHT IIPOU30-
1IeJ1 CaMOITPOU3BOJIbHBIN BhICTpen [20, c. 8; 23, ¢. 27-29].

[lepen mpHUCSKHBIMH 3aceNaTeasIMU OKPYKHOT'O
cyna Yarema BcTaja cloXKHas 3ajada: IOMHMO pe-
IICHUSI 0 BAHOBHOCTH MOACYUMOTO U KBaTU(PUKAIIUN
MIPOTHUBOIIPABHOTO JESHHUS UM IPEICTOSIO BHIOPATh
TaK>kKe COOTBETCTBYIOLIYIO Mepy HakazaHus. IIpu co-
BEPUICHUH YMBIIIJIEHHOr0 yOUNCTBa B COOTBETCTBUU C
3aKOHO/ATENbCTBOM JXKOPIKNUY CAHKIUSAMHU ABIISIOT-
cst 100 MOKM3HEHHOE 3aKII0YeHNe, 1100 CMepTHas
Ka3Hb Ha 3JeKTpuueckoM ctyne. [locie moxyropa
4acoB 00CyXJeHHus 3acemaTeian BMeHUINn Dypmany
KOCBEHHBIH YMBICE] M NMPU3HAIU €TI0 BUHOBHBIM B
yOuICTBE B X0/ie BOOPYXEHHOTO OrpablieHHs], MpH-
TOBOPUB K CMEpTHOH ka3HU. CTaTUCTHKA MO MITATy
Jxopmxkust B 1970—1980 rr. moka3pIBaeT, 4To B OJ100-
HBIX CITy4dasix apoaMepHKaHIIEB Yallle BCETO JIUIIAIN
xun3HU. Takum oOpa3om, pacoBas MPUHAICKHOCTH
cama 110 ce0e SIBJISITIacCh apryMEHTOM JUISI TOTO, YTOOBI
npurosoputs ®ypmana k cMmepTHOH ka3Hu [20, c. 10].

locynapcrBennslil ansokat @ypmana, b. Knapenc
Mbiidunna, npoaHanu3upoBal MaTepUalbl ejla U Ha-
el Cepbe3Hble HapyIIEHUs MaTepHUATIbHOIO U MPO-
IeccyalbHOro XapakTepa. AIBOKAaT OTMETHJ, YTO
UTHOPUPOBAJIUCE NPABO HA OOAHCHYIO NPABOBYI0 NPO-
yeoypy (due process clause) u npunyun pagencmea
scex epaxcoar nepeod zakorom (equal protection clause),
3akpensieHHble [1sTol 1 UeTblpHaguaToil nonpaBKkamMmu
k Koncrurynuu CHIA coorBercTtBeHHo. Hanbonee
CyIIECTBEHHBIM HapylUIeHHEM SBIAJIOCH TO, UTO B IIPO-
necce 3aaepxanus Y. @ypmany He ObLIO pa3bsiCHEHO
Tak Ha3bIBaeMoe /Ipasuno Mupanowv (Miranda warning)
[10]. OHO chopmynHIpOBaHO H3BECTHOM MaKCUMOM: « BB
nMeeTe IPaBo XpaHUTh MoTdaHue. Beg, 4To BB ckakeTe,
MOXeT U OyJIeT NCTIOJIb30BaHO MPOTHB Bac B cyze. Bam
aJ[BOKaT MOKET MPUCYTCTBOBATh MpH aompoce. Ecnu
Bbl HE MOXKETE OIJIATHTh YCIYTH aJBOKaTa, OH Oynuer
MPEIOCTABIICH BaM IOCy1apcTBOM. Bbl moHMMaeTe con
npaBa?y». Hakonen, Moiidunn oTMeTrI, 9T0 cMepTHAS
Ka3Hb HapymraeT Bocemyto nonpaBky k Koncrurynun
CIIA, s6as5s¢b dcecmokum u HeOObIUHbIM HAKA3AHUEM.

Brauane b. Knapenc Mboitduna nomsitancs 06-
kanoBaTh pemenue B Bepxosuom Cygae Jkopmxumu,
I7ic B HIOBTOPHOM PACCMOTPEHHUH JIeJa €My OTKa3aJlH.
BriocrienctBum agBokat obpatuics B BepxosHerit Cyn
CIIA, KOTOpBIH NMPHHSUIT JIEJI0 K PaCCMOTPEHHUI0, 00b-
€/IMHUB €T0 ¢ ABYMs fiesiaMu 00 n3HacuioBanun: «bpanu
npotuB Texaca» u «J{»kekcoH nmpotus Jxopaxuny, rae
BHHOBHBIE TaKXe OBIJIM MPUTOBOPEHHBIMU K CMEPTHON
ka3Hu adpoamepukanuamu [18, c. 258]. CynebHoe pas-
OmpaTtersCTBO Hadanmoch 17 saBaps 1972 1.

Bepxosusiii Cyn Coenunennsix llltatoB AMepuku B
CBOMX MPEABIYIIHX PEIICHUAX HE pa3 Kacajcs BOIpoca
cMepTHOi! ka3Hu. Tak, B pamkax Bocemoit [lonpaBku k
Konctutrynuu CIIA (3ampeT jKeCTOKUX M HEOOBIUHBIX
HaKa3aHUi) OH IPU3HAJI KOHCTUTYIIMOHHOCTh paccTperna
U TIPUMEHECHHSI Ka3HU Ha HJIEKTPUUYECKOM CTYJIEe B Jiese
«Buakepcon nporus Yre» (1879 r.) [17] u B «eae
Kemmuepa» (1890 r.) [7] cOOTBETCTBEHHO.

K Havany 1970-x rr. B BepxoBusiit Cyq CIIA B no-
psiaKe 00KaIoBaHUS MOCTYIHIIO OKOJIO IBYX THICSY /€T,
CBSI3aHHBIX CO CMEPTHOH Ka3HbI0, — OBLIIO MOHSTHO, UTO
BO3HHKJIA MOTPEOHOCTH PEIICHHSI BOIIPOCA €€ IPUMEHE-
HUS B [IEJIOM B PAMKaX KOHCTHTYIIHOHHOTO CY/IOIPOU3-
BozacTBa. B nene «MakI'ayra nporus Kamundgopuum»
(1971 r.) [9] Cyn mpu3HaI KOHCTUTYLIUOHHBIM BEIHECEHHE
CMEPTHOTO IIPUT0BOPa 03 PeIBAPUTEIILHBIX CYIEHCKIX
YCTaHOBOK B paMKax €JMHOH MpaBOBOM MPOLENYPBHI.
VIMeHHO 1ocIe cyoeticko2o packoia B 3TOM Aeje (ATepo
cyJel IPOTHB YETBEPHIX MPH T'OJIOCOBAHWH) OOIIECTBO
CTaJI0 HEYMOJIMMO BBICTYTIaTh IPOTUB CAHKIIHOHNPOBaH-
HOT'O TOCy/IapCcTBOM yOuiicTaa.
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B o6mecTBe rocrnoncTBOBaa HAES MIPEACTABICHUS
Bepxosaoro Cyna Kak JBHTaTels Iporpecca M COIH-
aJbHBIX U3MEHEHHH, XOTSI HE BCE TEOPETUKH MpaBa U
CyJbU OBUIM TOTOBBI C 9THM COINIacuThes. Heckonbko
nosznuee B CIHIA mosBuiach Tak Ha3blBaeMasi KpUmu-
yeckas pacogas meopus (racial law theory), cBsI3aHHas
C paccMOTPEHHEM UYEPHOTO HACEJICHHS KaK 3aBEIOMO
c11a00# CTOPOHBI B OPUAMYECKUX OTHOMEHUIX. Cynbn
Bepxosnoro Cyna CIIIA nonumainu, 4To 001ecTBeHHOE
MHEHHE KpaiiHe HECTaOUIIbHO, IIOATOMY 3HAUYUTEIHHOE
COKpAIl[eHHE CMEPTHBIX IMPUTOBOPOB BO3MOXKHO OBLIO
TOJIBKO ITyTEM MPHUHSATUSA KOHKPETHOTO CyIeOHOro pe-
IIEHUS TPENEeAeHTHOro Xapakrepa. Toiapko Omaromaps
yKa3aHHOMY CTEUYeHHIO o0cToATenbcTB Maiipunny
Y/1aJI0Ch JIOBECTH AEJI0 /10 KOHCTUTYLIHOHHOTO HAJ[30Pa.
Bri6op BepxosHoro Cyna B o3y jaeina @ypmaHa Kak
MOJICJILHOT'O OIpeJieNiiiia ero ocodas nojorsiexa, CBs-
3aHHas C pacoOBOM AUCKPUMHUHAIIUEH.

HNutepecsl Yunsama I'enpu dypmana, a Takxke
MPUTOBOPEHHBIX K CMEPTHOM Ka3HU B CMEXHBIX JIEJIax
B BepxosHom Cyge 3amuman ®@ong IOpuauueckoit
SamuTel u O0paszoBanus (Legal Defense and Education
Fund; LDF), kyna cpasy xe O0bl1 npunsat b. Maiidun.
®onp Ob11 co3mald B 1940-x TT. Kak CTPYKTYPHOE TOA-
paznenenne HanmonanbHON accouuanuu COnEUCTBUS
nporpeccy nBeTHoro Hacenernus (National Association
for the Advancement of Colored People; NAACP). ®oun
IOpuanueckoit 3amurel 1 OOpazoBaHusl — OJHA M3
KPYIHEHIIUX aMEPUKAHCKUX MPABO3AIUTHBIX Opra-
HU3aIU{, ofepxkasmas panx nodex B Bepxosunom Cyne
CIIIA B 60oprbe 3a MHKIIO3UBHOCTH 00pa3oBaHUs [2;
13]; moOuBmIasics 3ampeTa HA PacOBYIO CETPETalHio B
0OIIECTBEHHBIX MECTax; MPU3HAHUS MMaCCHUBHOIO H3-
OupaTeIbHOro IMpaBa JJIs YePHOKOXKET0 HACEJCHHS U
CHATHSA APYTUX MPaBOBBIX OrpaHuueHu# [33].

B 1960 r. ®onx mocTaBuII CBOEH OCHOBHOM 3aauei
OOUTHCSA OTMEHBI CMEPTHOM Ka3HH. OpraHm3anus 3a-
MHTEpEecoBajgach TUM BOIPOCOM IPEUMYILIECTBEHHO
UCXO/sl U3 3alMTHI IpaB adpoamepukannes: LDF, 6e3-
YCJIOBHO, HAXOJIWJI PACOBYIO IUCKPUMHUHAIUIO B BRIHECEH-
HBIX CMEPTHBIX TpUTOBOpax [18, c. 247-250].

Ha camom cyneOHOM 3aceiaHnn CTOPOHY 3aIUThI
npenacTanisaa 4ieH Porna, mpodeccop IPUINIECKOTO
¢akynsrera Cranndopackoro Yuusepcurera (Leland
Stanford Junior University; Stanford University),
Iutonu I'. AMcrepaam. Ero apryMeHTBl 0 HEKOHCTH-
TYLHMOHHOCTH peueHus 1o aeny dypmana MOXKHO pas-
JEJIUTH Ha JIBE TPYIIIbL:

1) 1OBOABI OTHOCHTENBHO HApYWIECHUS MpaBa Ha
JIOJDKHYIO IPABOBYIO IPOLIEy Py (HAIIpUMep, IPUCSKHbIE
3acezaTeN He MOy YHIIN JIOJDKHBIX HHCTPYKIUH 1 1103~
TOMY BBIHECITU pEIIEHUE TPOU3BOJILHO 1 HEOOOCHOBAHHO)

382

2) apryMeHTHI 0 CYIIECTBY, T.€. JOKAa3BIBAIOIINE
HEKOHCTHUTYIIMOHHOCTh CMEPTHOW Ka3HHM HE3aBHUCHMO
criocoba ee mpuMeHeHwus (B pamMkax BocbMoii monpaBk).

W3nauansHo BepxoBubiil Cya CHIA ckoHIEHTpH-
poBall cBoe BHUMaHHE Ha KIIOUYEBOM BOIpOce 00beIu-
HEHHOTO JIeNIa: ABJIsAETCs JIM CMepTHasi Ka3Hb (B 3THX
cJIy4asix) ’)keCTOKUM H HeOOBIYHBIM BH/I0M HAKA3AHUS,
HapywamuMm Bocemyio u UeTbIpHAALATYIO IONIPAB-
ku kK Koncturyuun? [23, c. 41]. OnHako BNOCHEeICTBUI
CTaJIO SICHO, YTO MpaBoBasi 00pr0a BHIIAET 32 PAMKHU ITHX
Tpex nen. CTOpoHa 3alUTH B KOHEYHOM CUeTe BBICTYTIAja
32 OTMEHY CMEpTHOH Ka3HU B puHIuIe. CTopoHa 00BH-
HEHMSI I0OKa3bIBaJia, YTO CMEPTHAS Ka3Hb CYIIECTBYET B
CILIA c MOMeHTa OCHOBaHHSI, I03TOMY HET IPUYHH €€ OT-
MeHsATh [23, c. 41]. BepxoBaomy Cyny CHIA npencrosiio
PELINTB OJIHOBPEMEHHO J1Ba Borpoca: /) o donycmumocmu
CMepmHOIl KA3HU 8 PAMKAX 0elicmiosdasuieco Ha mom
MOMEHM NPOYEcCyalbHO20 3aKOHO0AmenbCmea u 2) o ee
KOHCMUMYYUOHHOCIU KAK MAKOGOU 6 Kauecmee gbicuiell
Mepbl Y20N06HO20 HAKA3AHUSL.

Kak usBectHo, B utore Bepxosuriit Cyn CLIA
YCTaHOBHJI MOPATOPHUI HAa CMEPTHYIO Ka3Hb pelIeHUEeM
ot 29 utons 1972 r. Ilatepo cyneit u3 AEBITH NPU3HAIN
€€ HEeKOHCTUTYIIHOHHBIM BH/I0M Haka3zaHus. OHHU ccblia-
nuch Ha ziena « Bume nporus CoeAiHeHHBIX IITATOB
(1910 r.) [16], roe moxuepKUBaJCs 3aPET HA )KECTOKUE
1 HEOObIYHBbIC HaKa3aHWs, YCTAaHOBJIECHHBIH Bochmoit
nonpaskoil; «Tpon nportus Jdyniaeca» (1958 r.) [15], B
KOTOPOM OBbLJIO pelIeHo, 4To nonpaBku k KoHcrurynuu
JOJKHBI 0003HaYaTh «Pa3BUBAIOIINECS OOIECTBEHHBIE
cTaHIapThl Omaropasymus» [31, c. 199].

Kak u B MakI'ayTspl, equHasi no3uuus cyjaa He
ObL1a chopmupoBana. BaxxHO OTYEpKHYTh, UTO OTCYT-
CTBOBAJIO O01IIee MHEHHE OOJIBIIMHCTBA (Majority opinion)
U OBLJIO HANKCAHO YeThIpe 0coObIX MHeHUs (dissenting
opinions). 910, 06€3ycIOBHO, TOBOPUT 00 OTCYTCTBUU
eIMHOI 1 00BEKTUBHOM TOYKH 3PEHHUS MO BOIIPOCY KOH-
CTUTYLIIMOHHOCTH CMEPTHON Ka3HHU.

Ha tot momeHT B coctaBe BepxoBuoro Cyna CIIIA
HaXoJIUJIOCh TATEPO cynen anoxu Ipra Yoppena (npen-
cenarenss BepxosHoro Cyma CHIA B 1953-1969 r1.),
a umeHHO YunbsiMm A. bpaunan, Tepryn Mapmamnm,
Yuneam O. Hdyrnac, [Torrep Ctioapt, Baiipon P. Vaiir.
Bce nsTepo nmporosiocoBaiv 3a 0TMEHY CMEPTHOH Ka3HH.
Takum 00pazom, IX MHEHHS SBIISIOTCS COBIAAIOIIUMHU
(concurring opinions)

Bbpannan u Mapiuann onupaiuch Ha apryMeHTaL U0
110 CYIIECTBY B paMkax BocbMoii monpaBku, CU4UTasd, 4TO
CMepTHasI Ka3Hb HEKOHCTUTYIIMOHHA cama 1o cebe. Ilo
MHEHHIO YHJIbsiMa A. BpanHana, cMepTHast Ka3Hb — 3TO
CO3HATEJIBHOE NMPUYMHEHUE (PU3MUECKUX M JTYIICBHBIX
CTpaJlaHui, yMalsIolee YeI0Bedeckoe JOCTOMHCTBO. OH
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OCTAaHOBHJICS HA TPOOIIEME TTPON3BOIBHOCTH BHIHECCHUS
MIPUTOBOPOB, UX «JIOTEPEHHOCTH» U MOTEPH OBLIOH TIpe-
BEHTUBHOH (DyHKIUH.

Brops bpennany, Tepryn MapmaJiin yTBepxial,
uyto BepxoBHbili Cyn 00s3aH 3alpeTUTh CMEPTHYIO
Ka3Hb B CBA3M CO CMEHOM 3m0xH. I1o ero MmHEHHUIO, B CO-
BPEMEHHOM MHPE OHA HE TIPOIILIA TECT Ha TyMaHHOCTBY.
Best aprymenTanust Mapinainia B OCHOBHOM CBOJIHIIACH
K TOMY, 4YTO MIIEHHE U BO3ME3UEC HE MOTYT SIBISATHCA
ensiMu Haka3aHus. [lpumeuamenvrno, umo T Mapwann
A6na1ca 00HUM U3 ocnosameneti Ponoa IOpuouueckoti
3awumor u Obpazosanus.

OcraBmuecss Tpoe cyAeil TOTJHUMAaIH BOIIPOC Ha-
pyILIeHUs JOJKHOU MpaBOBOM mpoueaypsl. Yuiabam O.
Jyraac caural, 4To cMepTHasl Ka3Hb HEKOHCTUTYIIMOHHA
B CHJIy HapyIlIeHUs IPUHIIMIIA paBeHCTBA BCEX Mepes 3a-
KOHOM M OTCYTCTBHSI YETKHUX CTaHAAPTOB MPABOCYIHUS.
Omna HeoOBITHA, KOT/Ia CTAHOBUTCS HHCTPYMEHTOM Paco-
BOH, pENTUTHO3HOM, COLIUATIbHOM, KIaCCOBON AUCKPUMHU-
HAITIH WU KOTJIa TPUMEHSICTCS B PE3yIIbTaTe MPOLETY PEI,
CO3/aolIel MOYBY /ISl TAKUX MPEAPACCYKOB.

Hctopuueckoii crana ppasa [lorrepa Ctroapra, uto
«BHe3anmblll yOap MOIHUEU MAK Hce HCeCMOK U HeoOblueH,
Kax u cmepmuulii npucosop» («These death sentences
are cruel and unusual in the same way that being struck
by lightning is cruel and unusualy) [4]. B cBoto ouepens
CyJlbsl OCTAaHOBUJICS Ha HEMOCJIE0BATENbHOCTHU U IPOU3-
BOJIBHOCTH BBIHECEHMSI CMEPTHBIX IpUroBopoB. KasHb
HEKOHCTUTYIIMOHHA B CUIIY CBOCH OECCUCTEMHOCTH, a He
YKECTOKOCTH 1 DJIEMEHTOB THUCKPUMUHALIHH.

Baiipon P. YaiiT e1MHCTBEHHBII U3 ITEPKU YOppeHa
SIBJISITICSL CTOPOHHUKOM CMEpPTHOM Ka3HH. OH XOTel Kak
MOYKHO CKOpEe MPEOJI0JETh CIYyUYallHOCTH B PEHICHUSIX
CyJeil M MPUCSIKHBIX 3aceaTeNnel U TeM CaMbIM IOCTHUT-
HYThb CTaOMIBHOCTH. YallT BBICTYIA 3a MOCIEAyIoIIee
BO3BpAIMICHNE CMEPTHON Ka3HHU KaK KOHCTUTYITHOHHOTO
BHJIa HAKa3aHUS TI0CJIE IPEOIOJICHHS MIPOLECCyaIbHbIX
Y MPAaBONPHUMEHHUTEIBHBIX TpoodiieM. 1o ero MHEHHIO,
KOHEUHO! IeNIbI0 peleHus no aeny dypmMaHa JOIXKHO
OBbITh, HA00OPOT, YBEIMUCHHE YUCIIA IPUTOBOPOB.

3a coxpaHeHUe Ka3HU BBICTYIINJIIH: CaM MpeiceaTenhb
Bepxosraoro Cyma Yoppen. beprep, JIstonc ®. [Taysmn,
T'appu biskman, V. Penksuct. Yoppen U. beprep nauai,
BO-TIEPBBIX, C TOTO, YTO «HEPETYIAPHOCTh Ka3HEH He Je-
JIaeT UX HeOoOBIYHBIMUY; KoHCTUTYIMSI cama 110 cebe He
3anpenaeT NpuMeHeHUe cMepTHOH ka3H [4]. Bo-BTOpBIX,
OH yKa3aJ, uTo Cyj He HMeJ IPaBO BMEIINBATHCS B KOM-
nerenuio Konrpecca. V. beprep ormerni: 6onee 1Byx
TpeTel LITAaTOB COXPAHWIN CMEPTHYIO Ka3Hb. [ 0BOps
0 OECCHCTEMHOCTH MPUTOBOPOB, OH 3aKJIIOYHIL: Cyabh0a
pacropsi’kaeTcst Tak, 4TO KU3HU 3aBHUCST OT CITyUYaiHbIX
00CTOSITENIbCTB, HUKAK HE MPOAMKTOBAHHBIX 3aKOHOM.
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JIbtouc ®@. IMaysaa cornacuics ¢ beprepom. o ero
MHeHH10, CyZ TpeyBEIMYNII CBOE 3HaYCHUE B TPABOBON
cucreme. llayann cuumai, umo 6 HOOOOHBIX CIYYAAX
Bepxosnoviii Cyo 00adichbl KOHMpPOAUpO8ams oOuue
npasosvie npunyunsl. TaKOBBIMU SIBIISIOTCS: «CTOSITh
Ha pemeHHOMY (stare decisis), penepanusm, pa3uenecHue
BIIacTel (separation of powers), cyaeOHas crepiKaH-
HOCTh (judicial restraint), B COOTBETCTBHH C KOTOPBIM
CYJIbH JIOJKHBI CTapaThCs CBOJIUTH K BO3MOXXHOMY MH-
HUMYMY PacCMOTPEHHE BOIIPOCOB O MPU3HAHNUU 3aKOHA
HEKOHCTUTYUMOHHBbIM. [lolHUMas Bompocsl pacoBO
JUCKPUMHUHAIUY, CYIbsl HAIOMHHIJ O COLMAJbHBIX
NpeANOoChUIKaX NpaBoHapymeHuid. Heumyiue ciou Ha-
CEJICHHS HAaXO/STCS B YSI3BUMOM ITOJIOXKEHUH U TIO3TOMY
MPEeCTyNaroT 3aKOH.

Iappu A. BirskMaH He BUIe HUKaKUX PEIITOCHIIOK
JUIs OTMEHBI cMepTHOHM kasHu. [lo ero cioBam, Takoro
pozia BOMPOC — KOMIIETEHIIUS 3aKOHOJATEIbHON BETBU
BIIACTH. BII9KMaH 3aKIIIOYMIL, UTO CYJbH HE UMEIH IIpaBa
BMEIIMBATHCS M HABSI3bIBATH OOIIECTBY CBOM JIMYHBIC
yOCKICHUSI.

Haxonen, Yuabam X. PeHKBHCT elie pa3 noauep-
KHYJI, YTO CyAbU NPCYBCINYNIIN CBOU BO3SMOXXHOCTH, HE
OLIEHUB IOCIEACTBUS PEIICHNS B COOTBETCTBUH C IIPHH-
UTIOM CyneOHo# caepxaHHOCTH. OHU HAPYIIUIN 3a-
KperuieHHbIH OTIaMH-0CHOBATEIIMH TPHHIIUT CIEPIKEK
n npotuBoBecos (checks and balances). Takxe Penksuct
00parui1 0c000e BHUMaHUE HA TICUXOJIOTUYESCKHIT aCTICKT,
a IMCHHO 3HAYMTEIIbHBIN 00bEeM CYACHCKOM BIACTH, I1O-
3BOJINBILINH PETBOPUTH B )KU3HB CY/IbSIM CBOU yOEXKIe-
Husg. OHM (paKTUYIEeCKH BEHIILIN 32 MPEAesl TpeOyeMoid
MIPaBOBOH 3aI[UTHI.

He Oyzner mpeyBeianueHueM cKa3aTbh, YTO JIEJIO
dypmana cokycupoBaio 00IECTBEHHOE BHUMaHUeE
Ha CMEPTHOM Ka3HU KaK HUKOIZIa paHee. Bnepsbie B
uctopuu CIIA Bepxosusiii Cyn mpruHEMAI peeHUe o
KOHCTUTYLIMOHHOCTU CMEPTHOM Ka3HU KaK TaKOBOH, a HE
0 ITPAaBOMEPHOCTH €€ IIPUMEHEHNU ST B KOHKPETHOM CITydae.
OTMeHa CMEpPTHOW Ka3HHM CTaJla BaXKHBIM IIaroM Ha Iy TH
K CTaHJapTH3allM{ YTOJOBHOIO IMPOIECCca, OCKOIbKY
MHOTHE CYABI 3JIOYIOTPEOISIIH CBOUMH TTOJTHOMOYHSI-
MU B 3T0H yactu. Hakonen, pemenue no ageny @ypman
npotuB JIXKOpmKHUH crocoOCTBOBATIO CHIDKEHHIO KOH-
(JIMKTOB Ha HAIIMOHAJILHOM ITOYBE, OHO B OIPE/IEIICHHOI
Mepe CrilakKMBajo MpOsBICHHS pacu3Mma. B oOmecTse
CTaJI0 pacHpoCTpPaHATHCS yOexkaeHue, 4To AMepHka,
Kak ¥ BenukoOputanus, HUKOr/a OOJIbIIE HE BEPHETCS
K MpaKTUKe MPUMEHEHHs1 cMepTHOM ka3Hu. Ho Bckope
CTaJI0 OYEBHJIHO, YTO 3TO HE TOYKA, a JIMIIb 3araTas B
MIPaBOBOH JINCKYCCHH — pelIeHNe OBIIO JIOKAJIBHOM Mo-
Oenoi IS TeX, KTO CTPEMUJICS YNpa3JHUTh HHCTHTYT
cMepTHOM ka3uu [23, c. 12]. Yoppen U. beprep 3asBui:
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Mpaeo u nonutuka 3 (195) « 2016

«8 Mol cmpane Hem U He Modicem Oblmb PAGHOYEHHO
3amenvi cmemuou kazuuy (29, c. 1041].

JBoe cyneii u3 natu (bpennan u MapmaJjui) npo-
roJ10COBAJIH 32 0TMEHY Ka3HU U3 TUYHBIX yOeKAeH,
octajbublie (Ayriaac, Ctoaprt, YaidT) — ucxoast u3
noTpedHocTell Bpemenu. Takum obpazom, Cyn OblT B
mare OT coxpaHeHus Kas3Hu. [lepeBec okazaics He3Ha-
YUTEIbHBIM. BBeIeHIEe MOpaTOpHst BO MHOTOM SIBJISIETCS
JTudHOM 3aciyroit b. Molidwina, DuToHn AMcTeprama u
topuctoB LDF, cyMeBIINX CKOHLIECHTPUPOBAaTh BHUMAHUE
cyne# smoxu J. YoppeHa Kak Ha mpobaemMax 1o CymecTBy
(Bocepmast mompaBka), Tak U Ha IIPOIECCYaTbHBIX HApy-
meHusx (YeTsIpHAAIIaTas MOMIPaBKa).

Jeno dypmana, 1o cyTH, MOCTaBUIIO TIEpe]l aMepH-
KaHCKUM HapOJIOM BOIIPOC: XOMAM it OHU 6 OabHeluemM
sUdemb NPOOOJIICEeHUe NPAGOBOU UCMOPUU CMEPMHOU
Ka3Hu uau ocmasums 8ce, kax pewun Bepxosnwviti Cyo
6 1972 2. [22, c. 135-136]. B utore «®ypmaH nmpoTUB
JIKOpIKUM» BMECTO TOTO, YTOOBI CHU3UTH, TOJIBKO 000-
CTPHUJII IPOTHBOPEYHS B OOIIECTBE: TPOTUBHUKH CMEPT-
HOI Ka3HHU TaK U HE CMOTJIM OKOHYATEIbHO YOS IUTh 001I1e-
CTBO B CBOEH IIpaBoTe. Bee cBeslock kK TOMY, UTO B JieJe
«I'perr nporus xopaxumn» (1976 r.) [6] BepxoBHbIi
Cyn CIIA, He cBA3aHHBIA CBOUMH IPABOBBIMH MO3HIIH-
SIMH, BOCCTAHOBWJI CMEPTHYIO Ka3Hb. PemieHnem ObLIO
MOYTH €AMHOTIIACHBIM: CEMEPO CYJIEH ITPOTroI0COBaIO 32
BO3BpallleHUE STOr0 BUJIa HAKA3AHUSI.

Wrak, nocne BeiHECEHUS pelieHus 1o aeny @ypmaHa
B Bepxosnsriit Cyz CIIIA nponomkanu HocTynaTh Jena,
i€ OCTPO TIOHUMAIACh TPOOIEMa IPIMEHEHHSI CMEPT-
HoM ka3Hu. B mepuoa ¢ 1972 no 1976 rr. cyasl mraTos
MPUTOBOPUIIN K CMePTHOH Ka3HM 460 uenoBek. DTOro
OBLII0 I0CTAaTOYHO 151 TOT0, 4T0OB! Cy /1 BEIOpas Hanboee
«IeJieHANIPpaBJeHHbIe H HEM30e:KHO NMOKa3aTeJbHbIe)»
Jiena s paccmotpenus [18, ¢. 267-275].

Haxkogrerr, 2 ntons 1976 1., Bepxosusiii Cyn CLIA BbI-
JIETWIT TAITH J1es1 00 yOouiicTBe: o ofHOMY 13 JIPKOIKHUH,
®nopunsl, Texaca, CesepHoit Kaponunsl u Jlynsuansl.
B ykazaHHBIX mTarax OBIIM MPEACTAaBICHBI Pa3HbIC Ba-
PHALMU TOTO, YTO BIOCIEACTBUH TEOPETUKHU YTOJIOBHOTO
MpaBa Ha3BaJIH MOCT(HYPMAHOBCKUM YTOJIOBHBIM 3aKOHO-
narenbeTBOM. Cyn MOCTaBHII 33/1a4y Pa3oM PEIINTh Ha-
3PEBILIHH BOIIPOC: nepecmMompenb U3MeHeHUs! 8 NPABOGHIX
cucmemax wmamos. Kelicsl Ob11n 00beIMHEHBI 110 00-
muM Ha3BaHueM «I'perr npotus Jxxopmxum» [18, c. 272—
274;22, ¢. 129-130; 23, c. 73]. 3a oOriiee aemo B3s1uch ToHU
Awmcrtepaam 1 1opuctbl LDF. [1aBHBIM CTOPOHHHUKOM OT-
MeHBI Mopatopus 0611 PodepT Bopk, Ha TOT MOMEHT H.0.
T'enepanproro mpokypopa CIIA, mocBATHBIINN Kapbepy
3aIIMTe KOHCTUTYIIMOHHOCTH CMEPTHOM Ka3HHU.

IIpourpsim AMcTepamMa B 3TOM jAeJie ObLI peio-
npejeseH: ajBokaT OblI ckoBaH neioM Pypmana, a
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MMEHHO HapyIIeHHBIMH NPaBOBBIMH Iporenypamu. K
1976 1. mrtaTh peOopPMUPOBATH MPOIECCYATHHOE ITPABO,
yCTpaHUB BBIsIBICHHBIE Maiiduniom n AMcrepramom Ha-
PYLICHHUS, IO3TOMY B XOJIe CyJIeOHOTO pa3donupareabcTBa
CTOPOHE 3aIMThI OOJIBIIE HE HA YTO OBIJIO CChLIATHCS.

Bepxosusbrit Cyx CIIA 3akirounii, 9TO CMEpPTHAS
Ka3Hb npu 106X 0bcmoamenbcmeax OONbIIE HE SB-
JeTCs KECTOKMM M HEOOBIYHBIM HAaKa3aHHEM BHJIOM
HaKkasaHus, HapymamnM Bocemyto n YeTbipHaaryo
nonpaBku kK Koacturyiuu CHIA. Takxe Ob110 OTMEUEHO,
YTO OHA JONYCTHMAaA TOJIBKO 3a TAXKHC NMPECTYIIJICHUA,
TakWe KakK yMbINUICHHOE yOuicTBO. Mcmonp3oBanue
CMEPTHOH Ka3HH OIPaBAAaHHO B CIIydasx, I7ie coOoe-
Ha J0JDKHAS TPaBoBasi MPOLEAypa; MPUHATHI BCE MEPHI
MPEIOCTOPOAKHOCTH; MPABOBBIE HOPMBI IPUMEHEHBI IO
CIpaBeNIMBOCTH [23, ¢. 73—75]. 3aKJII0YUB, YTO CMEPTHASI
ka3Hb He HapyaeT Koncruryuuto, Cyabpu o0OpaTHINCh
K YeHmpaibHOMy 60NpOCy NUCKYCCUH: NAIOT JH HOBBIC
MIPOLEAYPHI BHIHECEHUS MPUTOBOPA CyIbeH WU MpH-
CSDKHBIMH BO3MOYKHOCTB OI'PaHUYHUTh HJIM CHU3UTH PUCK
BO3MO)KHOT'O TIPOHM3BOJIA M HEIIOCTOSHCTBA B CY/IEOHBIX
pemenusax? [22, c. 129].

Bepxornsrii Cya CIIIA nepecMoTpen 3aKOHOIATENb-
ctBo Cesepnoii Kaponunsr, Jlynsuansl, J>kopmkuu,
Onopuasl 1 Texaca. OH NpU3HAJT KOHCTUTYLHOHHBIM
TOJIBKO CTATYTHI MOCJETHUX TPeX MITATOB, HCITPABHB-
IIHX 1 JOTOTHUBIINX I0JI0KEHHS 0 IPOoLeAype NPUHS-
THS ¥ OCYLIeCTBJICHUS] CMePTHOro npurosopa. IIpouecc
CYZOIPOM3BOACTBA OHH MOAEIIIIN HA JBE HE3aBHCHUMBIC
4acTH: CyAeOHYIO, I'/le KBATH(PHUIMPOBAIOCH JACSHUE, H
CTaJINI0 BBIHECEHHSI IIPUTOBOPA TPHUCSHKHBIMHU 3aceiare-
JsIMU. BBIzernsiiicst ncyepribIBaronnii epedeHb COCTaBoB,
3a KOTOpbIE MOTJIa OBITh HAJIOKEHA CMEPTHAs Ka3Hb.

B pemenuu no neny «I'perr nporus JKopasKkun»
cyj:[eﬁ MNPUHATO ACIUTH HA TPU YaCTHU B COOTBETCTBUU
C UX UTOTOBBIMH NO3UIHSIMHU MO MpeAMETy pa3Oupa-
teabcTBa. IlepBast rpynma, coctosiBlas U3 cyuei
Bbpennana n Mapiaiia, mpuaepXKuBajlach TE3UCOB,
chopMyaupoBaHHBIX B fene Pypmana (cMepTHas Ka3Hb
HEKOHCTUTYLIMOHHA HE3aBUCHUMO OT IPOLEyphl; OHA
npoTuBopeduT Bocsmoii monpaske). COOTBETCTBEHHO,
OHH F'OBOPUJIN O IIPOTUBO3AKOHHOCTH BCEX IISITH CTAaTy-
ToB. Bropasi rpynna cyzeit (Peaksuct, Yaiit, beprep u
BiskMyH) mocuuTana, 4To U3MEHEHNH 3aKOHO1AaTEelb-
CTBa HITATOB JOCTATOYHO JIJIsI BO3BPAILEHUS CMEPTHOMI
Ka3HU B KaXXJIOM U3 HUX.

Jeno pemmnno Tak Ha3piBaeMoe «Tpuo CTooapt—
IMay311-CTHBeHC», KOTOPOE HAIIIO TPOTHBOPEYALTIMHU
KoHCTHTYIIMM TOJMBKO 3aKOHOAATENHCTBO Jlyn3uansl n
Cesepnoit Kaponunst [22, c. 134—135]. beio orMedeHo,
YTO, HECMOTPS Ha Pa3JINYHs B IPABOBBIX MOJIEIISIX, CTATY-
Tb1 Jlxopoxun, @iaopunel u Texaca B jocTarouHol Mepe
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CypneOHagqa BnacTtb

CY3HWJIM BO3MOXXHOCTH NPUMEHEHHSI CMEPTHON Ka3HU U
OCTaBHJIM BO3MOKHOCTH 3aMEHBI Ha IPYTroe HaKa3aHHue —
nuiieHue ceo6ossl [22, ¢. 130-132]. C apyroii cTOpoHBI,
Jlynsuana u CesepHas KaponuHa HapyIIMIn TPUHIKI
BepxoBeHcTBa npasa (rule of law), He ocTaBUB BO3MOX-
HOCTH JJIs 3aMEHBI CMEPTHOW Ka3HH aJbTEPHATHBHBIM
Haka3aHueM. VX 3aKOHbBI HE COOTBETCTBOBAJIN OCHOBHOMY
BeIBonty Bepxosnoro Cyna: cuepmmuas kasns cmoum 060-
co0IeHHO Om OpyeUux U006 HAKA3AHUA He U3-30 CIeneHu
(cmMepmHas Kazib — 8bICULASL MEPQ), A U3-30 CAMOU C80ell
cywnocmu, npumenumocmu [22, c¢. 134-135].

Bnocnencteun Bepxosubiit Cyn CIIA eme He
pa3 Bo3Bpamasics (1 OymeT BO3BpamaTbes) K BOIPOCY
cMepTHOW Ka3HU. OHAKO 3/1eCh BaKHO MOAYEPKHYTH,
YTO B IMOCT(GYPMAHOBCKYIO DY He CMABUMCA 8ONPOC O
KOHCIMUMYYUOHHOCMU CMEPMHOU KA3HU KAK MAKOBOll.
Ha nanHoM 3Tame pa3BuTHs AMEPUKN OHTOJIOTHYECKUM
CTaTyC CMEPTHOM Ka3HU He 00CYKIa€TCsI, BO3MOKHOCTh
€¢ OCYyIIECTBICHHS allPHOPHA, OHA SIBIISETCS HCTOpHYE-
CKOHIl M KyJIBTypPHOW JaHHOCTBIO. YTOJOBHAsl CUCTEMA
UJET 10 ICMOKPATHYECKOMY Iy TH — Ka3Hb aJanTHpy-
eTcs IoZl TyMaHUCTHYeCKHe uaeansl Bocsmoil monpasku
U COBEPILEHCTBYETCS B MPOLEIYPHOM OTHOUICHHUH B
pamkax YeTbIpHaAIIaTOMN.

Hanpuwmep, pemwenuem no aeny «Kykep mporus
HMoxopmkun» (1977 r.) [3] Bepxoublit Cya 3anpeTui
CMEPTHYIO Ka3Hb 3a H3HacuioBaHue. OH 3aKJIIOUUII, 4YTO
HaKa3aHUE €CTh YpEe3MepHOE M HEKOHCTUTYLHOHHOE
€CJIM OHO:

1) HE COOTBETCTBYET LICISIM HAKA3aHUS U SIBISICTCS
JIMIIb HEHY)XHBIM M HEONPaBIaHHBIM NPUUYNHEHHEM
(usnueckoit 60oH U cTpagaHui;

2) HE COOTBETCTBYET TSAKECTH NPECTYIJICHUS.
TaxoBBIM U ABIISETCS JTUIIEHUE XKU3HU 32 U3HACHJIOBAHHUE.

3aaHHOE HAaNIpaBJICHUE COBEPIIIEHCTBOBAHU S HHCTH-
TyTa CMEPTHOM Ka3HU HallJo pa3BuTue B nene Kennean
nporus Jlynzuansi (2008 r.) [8], rae 65110 chopmymnn-
POBAHO CJEYIOLIEE TPABUIIO: HUKAKOU CMEPMHOU KA3HU
8 NPECMYNIEHUSX, 20€ JHCepmea He DblNA TUULEHA ICUSHIL.

CrenyrolM HalpaBJIeHUEM SBJISETCS YCTAaHOBIICHUE
MHUHHMAaJIBHOTO JIOITYCTUMOTO BO3PacTa, ¢ KOTOPOTO MOXK-
HO TIPUTOBAPUBATh K CMEPTHOM Ka3Hu. Takas mpobiaema
Ob11a monHsTa B keiice « Tomcon nmpoTuB OKJIaxXoMbDy
(1988 r.) [14]. ITo muenuto Cyna, Bocbmas nonpaBka kK
Koncturynnu CIIA mpennonaraer oco0yr 0CTOPOXK-
HOCTh B PaCCMOTPEHUM MpECTYyIJIEHUH, 32 KOTOpHIE
BO3MOXXHO BBIHECEHHE CMEPTHOro mpurosopa. OTcrona
3alpemasoch Ka3HUTh JHUI, KOTOPBIM B MOMEHT CO-
BEPILICHUS IPECTYTIIICHHSI OBLIIO MEHEE TS THAIATH JIET.
Ha naHHBII MOMEHT 3TO MPABWIIO MPUMEHSETCS 110 OT-
HOIIECHUIO K JunaM Mojoxe 18 net — «Pynep nporus
Cummoncay (2005 r.) [12].
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Pemenunem no aeny «PHHr mpoTuB ApPU30HBD)
(2002 r.) [11] OpLTa TpU3HAHA HEKOHCTUTYIIHOHHOW
BO3MOXKHOCTb ITPHUCSDKHBIX 3aceqareseid OCHOBBIBATHCS
Ha HalJCHHBIX CYJOM OTATYAIOIIUX OOCTOSITEIbCTBAX,
JOCTATOYHBIX OJIA HAJTOXCHUIA CMepTHOﬁ Ka3HHU.
Bepxosusrit Cyn CLIA yxazai, 94To, TOCKOIBKY yKa3aH-
HEIC B JIeTIe OTATYAIONINE 00CTOATEIHCTBA PUTYPUPYIOT
KaK «(pyHKINOHAIbHBIE SKBUBAJICHTHI COCTABHOM YacTH
Oosiee cepbe3HOro mpectyreHnsy, llecras nmonpaska
k Koncrurynuu CHIA TpeOyeT uX HaXOXKICHUS CyIIOM
IIPUCSAKHBIX.

Hakonen, keiicol «I'stace mporus JlyM3uaHbl»
(1985 r.) [5] u «b»ii3 nporus Puncay» (2008 r.) [1] emme
pa3 MOATBEPAMIIN COOTBETCTBEHHO B IMEPBOM CiIydae
KOHCTUTYLIHOHHOCTh CMEPTHON Ka3HH Ha JIEKTpHUe-
CKOM CTYyJI€, BO BTOPOM — CMEPTEIbHONH UHBEKIIHH.

TaxuMm 06pa3oM, OpJUHAPHBIN Cy1eOHBIN IPUTOBOP
OJTHOTO U3 OKPY>KHBIX CYZI0B IITaTa J[KOpAKUs 3aCTaBHUI
MOJTHOCTHIO TIEPECMOTPETh W 3aHOBO MEPEOCMBICTUTH
npaBoByl0 ucrtopuro cmeptHoil kasHu B CIIIA. Crour
TaK)Xe OTMETHUTH, UTO IIPAaBOBas MOJEMHKa BHIXOJMIIA
JIAJIEKO 32 PaMKH BOIPOCOB KOHCTHTYIIMOHHOCTH pac-
CMaTpPUBAEMOT0 BH1a HaKa3aHus. Jeno @ypmana Hanps-
MYI0 3aMPOHYI0 MHO2UE OCMpPble RPOOaeMbl AMEPUKAH-
CK020 00Wecmaa, TaKne Kak COLMaIbHOE HEPABEHCTBO U
pacoBasi AUCKPUMHUHAIM S, HECOBEPIICHCTBO IIPABOBOH
npoueaypsl, Hed(pPEKTUBHOCTH CUCTEMBI YTOJOBHBIX
HaKa3aHWM, 3710ynoTpedaeHne cyaeOHOl BIACThIO Ha
MecTax, M, HaKOHell, AUcOaaHc B CUCTEME CIEPKEK U
MPOTHBOBECOB.

PaccMmoTpeHne Takoro cpaBHUTEIBHO Y3KOTO MEpPH-
oJ1a TI03BOJISIET, OJHAKO, YTBEPXK/aTh, UTO HA JaHHBIN
MOMEHT cMepTHast ka3Hb jus CoequHenHsix llltaroB
AMEpUKH eCTh Hauboiee 00uecmeeHno npuemaiembvlll
BUJI HaKa3aHUs 3a caMmble TsDKKHE npecTymuieHus. Jleno
dypmaHa cTajo CBOET0 poia «ONOpOoi» J1s AanbHEeHILEH
CTaOMIIBHOCTH B Pa3BUTHH JAHHOTO MHCTUTYTA; SBIISIIOCH
MPEATIOCHUIKON 1 pehOpMHUPOBaHUS 1 yHU(PUKALIMHY HA
KOHCTUTYIIMOHHOW OCHOBE 3aKOHOJIATEILCTBA LITATOB.

JHeno I'perra crano 3aKOHOMEPHBIM [IPOIOJIKEHUEM
nena dypmana. CMepTHas Ka3Hb pa3BUBaeTcs MO
cBOeMY Iy TH He3aBHCHMO OT KeJTaHMIi U cTpeMJIeHHit
Cyneii BepxoBaoro Cyna CIHIA, saBasisich 3HAYHMbIM
001eCTBEHHO-TIOJIUTHYECKUM (peHOMEHOM U ompe-
AeJeHHBIM NMAaTTEPHOM B CO3HAHMH AMEPHKAHCKOI0
oomectBa. Cynsu BepxoBrnoro Cy/ia HapaBHe € Tpak/ia-
HaMM ABJIAIOTCA YYaCTHUKaMU €IUHOTI'O UCTOPUYCCKOTO
mporecca. PaccMoTpeHHble mocdypMaHOBCKUE TEHJICH-
IIUH BEIPABHUBAIOT, KOPPEKTUPYIOT IPUMEHEHHE «KECTO-
KO M HEOOBIYHOI'0 HaKa3aHU». MOXHO MPEANOI0XKHTD,
YTO BOIPOC I'yMaHHU3alMK U COBEPIICHCTBA MPOIEAY Dbl
OyzeT elie akTyaJieH B TEYEHHUE JIOJITOr0 BPEMEHH.
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